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EDITORIAL NOTES. 


THE DECISION of the United States Circuit Court of Appeals in a re- 
cent case (Telephone Company v. Telegraph Company, 3 U.S. App. 30) 
contains an interesting discussion of the duty of telegraph and telephone 
companies to serve all alike. It decides that they are subject to the 
rules governing common carriers and others engaged in a like public 
employment, and that while telegraph and telephone companies are not 
required to extend their facilities beyond such reasonable limits as they 
prescribe for themselves, they cannot discriminate between individuals 
of classes which they undertake to serve. It was held, therefore, that 
where a telephone company carried telegraph messages for one company 
which forwarded messages for hire and did not confine the use of its tele- 
phone facilities to carrying personal messages for individuals, it could 
refuse to carry messages for another telegraph company, but: must fur- 
nish facilities to all such companies alike. It was objected that the tele- 
phone company having accepted a license from the National Bell Tele- 
phone Company, was bound by a contract made between that company 
and the Western Union Telegraph Company to. give the latter company 
exclusive facilities for the use of the patented telephones. The court 
held it could not lawfully accept a license on the terms of giving an: ex- 
clusive use to one company, but if it admitted one company it must also 
admit others to equal facilities. It must carry for all persons belonging 
to the classes it undertakes to accommodate, and if the stipulation has 
any other effect, it is to that extent unlawful. The court referred to the 
decision of the Supreme Court of Errors of Connecticut in American 
Rapid Telegraph Company v. Connecticut Telegraph Company, 49 Conn. 
352, 372, and said: ‘* This statement is mainly correct, but the deduc- 
tions drawn from it—that one engaged in the business of carrying mes- 
sages, who employs the telephone as a means of conveyance, is exempt 
from the operation of the rules which govern common carriers and others 
engaged in a like public employment—we cannot adopt. Where one 
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engages in such public business it is of no consequence whether the 
means or instruments whereby it is conducted are patented or not.” 

The court referred to the Express Cases, 117 U.S. 1, in which it was 
held that railroad companies are not bound to furnish equal facilities to 
all express companies, and said: ‘‘ On the facts, they are distinguishable 
from this case, and the exception which they establish to the general 
rules governing common carriers is not likely to be enlarged. The his- 
tory of these cases, the division of the court over them and the opinions 
of the several circuit courts in which they originated do not, we think, 
leave this much in doubt.” 


WE ARE in the habit of taking decrees in Chancery against absent de- 
fendants and regarding them as final decrees, just as if the act which 
provides for a decree pro confesso did not contain that section ({ 21) 
which declares that the defendant who was not served with process may 
come in within three years, or within six months after notice in writing 
given to him, and petition the Chancellor for relief touching the matter 
of the decree. The statute provides that upon the petition being filed 
and upon the payment of such costs as the Chancellor shall think reas- 
onable, the person petitioning may be permitted to appear and answer, 
and thereupon such proceedings shall be had as if the defendant had ap- 
peared in due time and no decree had been made. There is no provi- 
sion that the petition must show that he has an equitable or meritorious 
defense ; it simply declares that an absent defendant may ask leave to 
defend and gives the Chancellor power to permit the defense to be made, 
notwithstanding the statutory decree. The statute came before the 
Court of Chancery in a recent case (Consolidated Electric Storage Co. 
v. Atlantic Trust Co., May 17, 1892, 24 Atl. Rep. 229), and Vice Chan- 
cellor Van Fleet examined first into the validity of the decree, and find- 
ing it was not warranted by the facts alleged in the bill, declared that 
the defendant had a defense so strong in its justice and unquestionable in 
its truth as to make it the plain duty of the court to give the defendant 
the opportunity to be heard, which is granted by the twenty-first section 
of the Chancery act. He said: ‘It is unnecessary to discuss the ques- 
tion whether this statute gives a defendant the right to appear and answer 
merely because he desires to do so, and regardless of whether he has or 
has not any ground of defense which is the fit subject of judicial investi- 
gation. Here a strong, meritorious defense has been shown. There can 
be no doubt that such a case comes directly within both the letter and 
the spirit of the statute.” 

There is a case in the Court of Errors in which it is held that a statute 
somewhat similar in its form and apparent purpose, is not mandatory, but 
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that surprise and merits must be shown in order to entitle an absent de- 
fendant to make a defense after decree. The case is Horner v. Corning, 28 
N. J. Eq. (1 Stew.) 254. The application was made under section 73 of 
the Chancery act, which provides that in all cases of sale of mortgaged 
premises against any absent defendant, if the defendant at any time be- 
fore sale shall cause his appearance to be entered and pay such costs as 
the court shall think reasonable, then it shall be lawful for the court by 
supersedeas to stay the sale, and such proceedings shall and may be had 
as if an appearance had been entered in due time. It was contended 
that it was the legal right of the defendant to have the supersedeas and 
make a defense without showing merits. The court said the statute 
would not bear that construction. ‘It declares a power which was 
at the time of its passage (1820) inherent in the court and perhaps to 
some extent regulates its exercise. It is neither in its terms nor by its 
spirit mandatory.” * * * “The act simply declares it to be lawtul 
for the court under the cireumstances named to issue the supersedeas. 
Whether it shall or not issue depends, not on the will of the party, but 
on the discretion of the court to be exercised in view of all the circum- 
stances of the case. I think a party who invokes the aid of the court 
under this statute should show at least surprise and merits.” 


WHAT IS RECOUPMENT ? 


It is one of the characteristics of the statutes of New Jersey governing 
practice, that they do not attempt to give definitions, but, using the 
terms well known in the common law, they modify the old practice to 
suit the present needs. The terms may be barbarous enough to the ear 
of the unlearned, but if they are familiar terms of the common law the 
New Jersey lawyer knows what they mean. It is otherwise with words 
that do not belong to the common law; for these a definition must be 
sought in the dictionary or in the system of law from which they are bor- 
rowed. The word “ recoupment,” while it is not unknown in English law, 
is not a name given in the common law to any act or proceeding; and 
indeed it was not until within the present century that any thing resem- 
bling what we now call recoupment was permitted in a common law 
court. When, therefore, express permission to a defendant to recoup 
damages was given by statute in New Jersey, in the Revision of 1874, 
it would have been well if the statute had presented at the same time a 
definition of “recoup,” or had stated more fully what might be done. 
Section 129 of the revised Practice act is as follows: “ In actions on con- 
tracts, not under seal, the defendant may set up asa defense in abatement 
of the damages to be recovered by the plaintiff a defect in or partial fail- 
ure of the consideration of the contract sued on, and may also recoup 
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any damages which he may have sustained by reason of the non-perform- 
ance or defective performance of any part of the same contract by the 
plaintiff; provided that a notice of the particulars of the defense be 
annexed to the plea and filed therewith.” By the 83d rule of the Su- 
preme Court this has been extended to actions on contracts under seal. 

It needs no knowledge of the meaning of the word to make it plain 
that the recoupment referred to is something else than an abatement of 
damages by way of defense, and it is easy to guess that it means a cut- 
ting down of the plaintiff’s claim by a claim for damages against him, 
and that it is, to this extent at least, a kind of set-off of unliquidated 
damages. Whether it means more than this, and gives the defendant a 
right to recover a positive judgment against the plaintiff, as in the case 
of set-off under our statute, can only be ascertained by inquiring into the 
meaning of the word “‘ recoup,” and examining the cases in which re- 
coupment has been allowed or referred to. 

The question is an important one, because if a defendant has suffered 
damages greater than those claimed by the plaintiff, he must bring a 
cross-action if he cannot recover them in the plaintiff’s suit ; and if he 
uses a part of them to reduce the plaintiff’s claim he may not be allowed 
to divide them and recover the remainder in a separate action. The old 
rule at common law was well settled, that in an action on a contract the 
defendant could not even set up by way of defense in abatement of dam- 
ages a defect in or partial failure of consideration. If the defense 
fell short of a total failure of consideration, or non-performance of 
a condition precedent, it must be made the subject of a crossaction, 
Grimalde v. White, + Esp. 95; and in 1806, in Basten v. Butter, 7 East. 
479, it was insisted that in an action for the value of work done under a 
contract the defendant could not show that the work was badly done ; 
but the court held that in this case the action being really upon a quan- 
tum merruit, the evidence of the inferiority of the work was admissible. 
The practice of allowing a defect in, or partial failure of the considera- 
tion as a defense in abatement of damages in an action for the contract 
price of goods sold, was distinctly approved in Mondel vy. Steel, 8 M. & 
W. 858, (1841), Parke, B., said: ‘‘ Formerly it was the practice, where 
an action was brought for an agreed price of a specific chattel sold with 
a warranty, or of work which was to be performed according to contract, 
to allow the plaintiff to recover the stipulated sum, leaving the defendant 
to a cross-action for a breach of warranty or contract; in which action, 
as well the difference between the price contracted for and the real value 
of the articles, or the work done, as any consequential damages might be 
recovered ; and this course was simple and consistent. * * * But 
after the case of Basten v. Butter a different practice, which had been 
partially adopted before in King v. Boston, 7 East. 481 n. (1789), began 
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to prevail and, being attended with much practical convenience, has 
been since generally followed ; and the defendant is now permitted to 
show that the chattel, by reason of the non-compliance with the warranty 
in the one case, and the work, in consequence of the non-performance of 
the contract in the other, were diminished in value; Kist v. Atkinson, 2 
Camp. 64; Thornton v. Place, 1 M. & Rob., 218, ete. The same prac- 
tice has not, however, extended to all cases of work and labor, as, for 
instance, that of an attorney, Templer v. M’Lachlan, 2 T. R. 136, unless 
no benefit whatever has been derived from it; nor in an action for 
freight, Shields v. Davies, 4 Camp. 119.” 

The rule in Basten v. Butter was adopted in New Jersey in Bouker v. 
Randles, 31 N. J. L. (2 Vr.) 335, (1865), and, referring to the English 
case, Chief Justice Beasley said: ‘ This decision has always been 
regarded as the leading one on this subject, and has been followed by a 
long line of cases extending down almost to the present time,” and he 
referred to a collection of the cases in the note to Cutter v. Powell, 2 
Smith’s Ldg. Cas. 16. 

These decisions only extended so far as to allow an abatement of the 
plaintiff’s demand by reason of a defect in, or partial failure of the con- 
sideration, and they seem to have been limited to a certain class of cases. 
They did not go so far as to allow what is now called recoupment—a set- 
off of the damages sustained by the defendant by reason of the breach of 
another part of the same contract by the plaintiff. “ The doctrine of 
recoupment,” said Chief Justice Beasley in Price’s Executors v. Rey- 
nolds, 39 N. J. L. (10 Vr.) 171, “is unknown to the common law and 
exists in this state only by virtue of the enabling provision of the 129th 
section of the present Practice act.” This section, therefore, which was 
enacted on the adoption of the Revision of 1874, was partly a declara- 
tion of the common law then existing and partly a provision for a mode 
of defense unknown to the law of this state. So far as it provided for 
an abatement of damages, it declared and extended to all cases on con- 
tracts not under seal the practice which had been adopted in certain 
cases at common law, and so far as it provided for a recoupment of dam- 
ages sustained by the defendant it adopted a practice not familiar here. 
See also Hunter v. Reilly, 43 N. J. L. (14 Vr.) 480, 483; Bozarth v. 
Dudley, 44 N. J. L. (15 Vr.) 304, 313. The practice of recoupment, 
however, was familiar in other states, and we must look to the decisions 
in those states to see what that practice was. 

In Lufbarrow v. Henderson, 30 Ga. 482 (1860), Stephens, J., said: 
‘‘The comparatively modern doctrine of recoupment is but a liberal and 
beneficent improvement upon the old doctrine of failure of consideration. 
It looks through the whole contract, treating it as an entirety, and treat- 
ing the things done and stipulated on each side as the consideration for 
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the things done and stipulated to be done on the other; when either party 
seeks redress for the breach of the stipulations in his favor it sums up 
the grievances on each side instead of the plaintiff’s side only. It strikes 
a balance and gives the difference to the plaintiff, if it is in his favor. 
It has not yet been carried so far as to give the defendant the difference 
which may be found in his favor, because he was not sued. The statute 
of set-off does not apply to such a case. The statute ought to be made 
to apply and then the doctrine would be complete in its symmetry and 
in its equity. The statement of it commends itself to every lover of jus- 
tice.” 

This account of the doctrine of recoupment, except the last part relat- 
ting to the judgment in favor of the defendani, was quoted and approved 
in Myers v. Estell, 47 Miss., 4, and is cited by Mr. Wait in his work on 
Actions and Defenses, Vol. 7, p. 544. Mr. Wait says: ‘It is well 
settled upon common law principles that when the defendant has sus- 
tained damages by reason of the plaintiff’s non-performance of his part of 
the agreement sued on, such defendant has the right to abate the plain- 
tiff’s verdict by the amount of such damages;” 7 Wait’s Actions and 
Defenses, 544, citing Overton v. Phelan, 2 Head. (Tenn.) 445; Har- 
rington v. Stratton, 22 Pick.510; Dorr v. Fisher, 1 Cush. 271; Hous- 
ton v. Young, 7 Ind. 200; Steamboat Wellsville v. Geisse, 3 Ohio St. 
333; Upton v. Julian, 7 Id. 95 (1857). 

Mr. Waterman in his work on “ Set-off” says: ‘‘ Recoupment is now 
universally applied where a man brings an action for a breach of contract 
between him and the defendant, and the latter can show that some stipu- 
lation in the same contract was made by the plaintiff which he has viola- 
ted, when the defendant may, if he choose, instead of suing in his turn, 
recoup his damages arising from the breach committed by the plaintiff 
whether they are liquidated or not. The balance only is recoverable by 
the plaintiff. (§ 468.) 

‘‘Recoupment is distinguished from set-off first in being confined to 
matters arising out of and connected with the same transaction ; second 
in having no regard to whether or not such matters are liquidated ; and 
third, in that the judgment is not the subject of statutory control but is 
controlled by the rules of the common law.” Meyers v. Estell 47 Miss. 
4, cited and approved in 7 Waits’ Actions and Defenses 544. In Parker 
v. Hart, 32 N. J. Eq. (5 Stew.) 225, 230, Vice Chancellor Van Fleet 
says: “‘ There is undoubtedly a technical distinction between set-off and 
recoupment. Judge Bronson, in Batterman v. Pierce, 3 Hill 174, thus 
distinguished them: ‘When the demands of both parties spring out of 
the same contract or transaction, the defendant may recoup, although the 
damages on both sides are unliquidated; but he can only offset where the 
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demands of both parties are liquidated, or are capable of being ascer- 
tained by calculation.’” 

The question remains whether recoupment is distinguished from set- 
off in that a recovery cannot be had by the defendant against the plain- 
tiff. The statutes of set-off generally provide that if the excess is in 
favor of the defendant he shall be entitled to a judgment against the plain- 
tiff and that he shall be barred from maintaining a subsequent action for 
any debt which he fails to set-off. This is trne of the New Jersey stat- 
ute passed May 5, 1722, (six years before the English statute, 2 Geo. 
LI, ch. 22) and in the act of Nov. 1,1797. Pennington’s Revision 1821 ; 
307 Rev. Stat., 1846, 801; Rev. 1874, 1096. Mr. Sedgwick in his work on 
“Damages,” 4th ed., ch. 17, § 472, says: ‘The opinion has been ex- 
pressed that while recoupment at one time merely implied a deduction 
from the plaintiff’s demand, it is now understood to embrace counter claims 
of the defendant and to be in short a kind of irregular and unliquidated 
set-off which has crept in notwithstanding the rigorous terms of set-off. 

It would seem desirable that the advantages of set-off should be ex- 
tended to claims for damages, and that the controversies between the 
parties should be settled in one action whether the claims are liquidated 
or not. The practice provided for in the statute relating to recoupment 
is analogous to that adopted in cases of set-off. The defendant is to give 
notice with his plea of the nature of his claim, and there is no good reason 
why he should not recover a judgment for damages as well as for a debt. 
Whether such a judgment can be recovered under our statute depends, 
however, on what is implied in the word “recoup,” and it must be con- 
fessed that according to the weight of authority it implies only a reduc- 
tion of the plaintiff’s judgment and not a positive judgment in favor of 
the defendant for the excess of his damages over those of the plaintiff. 
In Batterman vy. Pierce, 3 Hill, (N. Y.) 171 (1842), the court said: 
‘* Where a defendant elects to use his claim by way of recoupment, he 
cannot have a balance certified in his favor as in the case of set-off, but 
must be content to have it go in abatement in whole or in part, of the 
plaintiff’s demand.” Mr. Waterman himself says, (§ 469): ‘‘ The de- 
fendant’s claim is deducted from that of the plaintiff and the latter recovers 
the excess only. ‘The defendant is not allowed to recover any balance. 
Whatever may be the amount of his damages, he can only set them up 
by way of abatement either in whole or in part of the plaintiff’s demand ; 
he cannot, as in the case of set-off go beyond that and have a judgment 
certified in his favor,” citing Batterman v. Pierce, ubi supra; Brittin v. 
Turner, 6 N. H. 481; Sickels v. Preston, 14 Wend, 257; but, contra, 
Odgen v. Coddington, 2, E. D. Smith, 317. 

Recoupment is defined by Jacobs v. Cunningham as “the keeping back 
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of something which is due ; set-off, defalcation or discount, abatement of 
damages, reduction.” 

In Fowler v. Payne, 52 Miss. 210, the court said: ‘A plea of re- 
coupment cannot authorize a judgment for damages in the defendant’s 
favor.” So, also, it was said obiter in Stow v. Yarwood, 14 II. 424, 
(1853): ‘ He,” (the defendant) ‘‘ uses his claim in mitigation of damages 
only. He may recoup to the extent of the plaintiff’s damages, but he 
cannot, as in the case of set-off, recover an excess in his favor.” In 
Harrington v. Snyder, 3 Barb, 380, (1848) it was held that in an action 
of assumpsit for the hire of a horse, the defendant might recoup damages 
sustained by reason of the lameness of the horse, but no judgmeut for 
excess was claimed or given in the court below. In Meyers v. Estell, 
47 Miss. 4, above referred to, the court said the defendant may recoup 
to the extent of the plaintiff’s damages, but he cannot as in the case of 
set-off recover any excess in his favor. See also 7 Wait’s Actions and 
Defenses 544, § 7, where it said: ‘As a recoupment signifies nothing 
more than a reduction of damages, the right can in general only be exer- 
cised under a special notice, and not under a plea which purports to be 
a plea in bar.” In Hill v. Southwick, 9 R. I., 299, the court said the 
defendant would be entitled by way of reduction in recoupment to dim- 
inish the amount recoverable on the note. See also McLaing v. Miller, 
12 Fla. 643. 

On the other hand, in Springdale Cemetery Co., Smith, 32 Ill. 252, it 
was held that the defendant might recover the excess in the same 
action. In Overton v. Phelan, 2 Head, 445, undera statute of Tennes- 
see, 1856, ch. 71, § 1, expressly authorizing a judgment, a judgment 
was allowed. 

Recoupment is distinguished from counterclaim, 7 Wait’s Actions 
and Defenses 530. Counterclaim is new and statutory. It em- 
braces both recoupment and set-off, and includes liquidated and unli- 
quidated damages. Counterclaim is substantially a cross action growing 
out of the same subject matter. Citing Belleau v. Thompson, 33 Cal. 49 ; 
Stone v. Stone, 2 Mete. (Ky.,) 339; Berven v. Lebree, 2 Bush. (Ky.,) 
112; Woodruff v. Garner, 27 Ind., 4; Campbell v. Ront, 42 Ind., 410. 

In the case of counterclaim the defendant may have affirmative reliet 
against the plaintiff and if his claim exceeds the plaintiff’s demand he will 
be entitled to judgment for the excess whether it be debt or damages, 7 
Wait’s Actions and Defenses citing Bloom v. Lehman, 27 Ark., 489 ; 
Griftin v. Jorgenson, 22 Minn., 92 ; Feltrech v. McKay, 47 N. Y., 426. 

The following cases may be referred to for examples of counterclaims: 
Starbird v. Barrows, 43 N. Y., 200; Isham v. Davidson, 52 N. Y., 237; 
G. & H. Mfg. Co., v. Hall, 61 N. Y., 226. For the distinction between 
recoupment and counterclaim see Meyers v. Estell, 47 Miss. 4--23 
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Stow v. Yarwood, 14 Ill., 424; Kneedler v. Sternbergh, 10 How. 67 ; 
Waterman on Set-off, ch. XI. 

It is suggested in some of the cases that if the defendant elects to use 
his claim for damages by way of recoupment iu abatement of the plain- 
tiff’s cliim he must be taken to have conceded that his claim does not 
exceed that of the plaintiff and cannot afterwards bring a cross-action for 
any excess of damages in his favor, Batterman v. Pierce, 3 Hill, 171; 
Brittin v. Turner, 6 N. H., 481; Ives & Van Epps, 22 Wend. 155; 
Fabriciotti v. Lanmitz, 3 Sandf. (N. Y.) 743. This however, seems to 
be contrary to the principle of the decision in Mondel v. Steel, 8 M. & 
W., 858, when the right of the plaintiff to recover in a cross-action was 
made to depend upon the question whether he could have used the claim 
by way of abatement in the previous action. See also Springdale Ceme- 
tery Co., v. Smith, 32 Ill. 252: ‘As a recoupment signifies nothing 
more than a reduction of damages the right can in general only be exer- 
cised under a special notice and not under a plea which purports to be a 
bar to the action.” Waterman on Set-off, ch. XI, § 7, citing Birdsall v. 
Perego, 5 Blatchf, 251; Steamboat Wellsville v. Geisse, 3 Ohio St. 333; 
Upton v. Julian, Id., 95; Michols v. Dusenbury, 2 Comst. 43. 

‘The notice is an essential part of the rule and cannot be dispensed with 
without leading to surprise and injustice,” per Nelson, C. J., in Mayor of 
Albany v. Trowbridge, 5 Hill 71. See also 7 Id. 57; Hill v. Bannister, 
8 Cow. 31; Gleason v. Clark, 9 Cow. 57. The notice is distinetly pro- 
vided for in the New Jersey statute (Practice act, §129), and is enforced 
in the decisions. Bozarth v. Dudley, 44 N. J. L. (15 Vr.) 304, 313. 
Recoupment in actions on contracts under seal was not provided for by 
the New Jersey statute, and could not be made without the authority of 
the statute, Price’s Extrs. v. Reynolds, 39 N. J. L. (10 Vr.) 171; Wake- 
man y. Illingworth, 40 N. J. L. (11 Vr.) 481; Hunter v. Reilly, 43 N. 
J. L. (14 Vr.) 480; Bozarth v. Dudley, 44 N. J. L. (15 Vr.) 304. 
Now under the rule of the Supreme Court recoupment may be made 
in actions upon sealed instruments, Bozarth v. Dudley, 44 N. J. L. (15 
Vr.) 304. See also Van Epps v. Harrison, 5 Hill (N. Y.) 63. 

We have not attempted in this article to do more than to collect a few 
of the leading authorities on a subject which is not very familiar to New 
Jersey lawyers. The practice permitted by the statute and the rule 
tends to avoid circuity of action and to the speedy adjustment of all con- 
troversies between the parties, and it would be more effectual if the rule 
were so modified as to allow a recovery of damages by the defendant in 
the same manner as a debt is recovered under the statute of set-off. 

E. Q. K. 
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THE CURIOUS, QUAINT AND QUIZZICAL AS ONE FINDS THEM IN COLONIAL 
JERSEY’S LEGAL LORE, 


THE CoLony oF West New JERSEY UNDER THE COMMISSIONERS. 
From “THE Court BooKke.” 


Part 3. 

As is generally known the geneses of colonial governments were more 
or less “* makeshifts” and it would be surprising did not our own State 
evince a state of affairs corresponding with the other settlements on the 
Atlantic seaboard. Indeed the forms of governments extended through 
the many schemes, from old-time Hellenic democracies to Russian au- 
tocracy, and each had its individualism so impressed upon it, that they 
all are still powerful factors in our national life. From the institution of 
government in one of the colonies—West New Jersey—we are to learn 
that in its beginnings, for a short time at least, the settlements in the 
Delaware Valley, or more particularly Burlington City and “ ye ffalls ” 
—Trenton—were governed by a Council with plenary powers, chosen 
agents of William Penn and his friends. 

Those who ever look inside the old law books will remember that the 
“Grants and Concessions” of West Jersey provided for ‘‘ Commissioners ” 
who were “‘to order and manage the Estate and affairs of the said Prov- 
ince.” They will also remember that on the 25th day of March (first of 
the year old style) the people were to choose ten men, one for each 
“Tenth,” and that the elections were to be by “ balloting trunks to avoid 
noise and confusion.” This was to be the order of things until the Gen- 
eral Free Assembly should be chosen. 

There are few who know the nature of the proceedings of the Commis- 
sioners, and for the first time in over two hundred years the Law Jour- 
NAL records publicly the doings of these old worthies. 

Among the archives now on file in the State Capitol is a book which 
discloses what action the Commissioners took while in power. Below 
will be found an abstract of the three pages of manuscript, which, as far 
as is known, contains the history of this early body, which, in its unity, 
combined the trinity of judiciary, legislative and executive functions. 

The following is the title page : 

3URLINGTON, SS. 
Tue Court Booke 
Containing the Orders and proceedings 
of the Court at Burlington, and 
Liberties Jurisdictions and 
precincts thereof. 
1681. 


As a matter of fact this book served as the Burlington Court record 
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for a space of years extending from 1681-1709, and at a time when the 
said “Liberties Jurisdictions and Precincts” virtually extended from 
Camden to Lambertville and to the eastward unto the western edge of 
what is now “ The Pines.” 

The first entry, “At the Court, March 25, 1681,” is the oath of the 
Commissionets, which reads : 

‘“‘ Wee whose names are hereunder written (being Chosen Commission- 
ers for ye Province of West Jersey from ye 25th of the Ist Moneth 
called March 1681 for one whole yeare next ensueing by the Comon Vote 
of the People) doe hereby Solemnly p’mise that wee will truly & faith- 
fully discharge our Respective trusts according to the Lawe of the said 
Province & Tenour of ye Concessions thereof in our Respective offices & 
duties And doe equall Justice & Right to all men according to our best 
skill & Judgm’t without corruption favor or affection. 


“ By us 
“ Robert Stacy Thomas Budde Richard Guy 
Tho: Ollive John Thompson Edward Bradway 
Sam’ll Jenings Thomas Lambert 


Mahlon Stacy 

Upon the same day and obligating themselves by similar oaths for one 
year, the following officers subscribed themselves in and for Burlington, 
her liberties, jurisdictions and precincts : 

William Emley, Sheriff, “from St. Pinck ‘(Assanpink)’ to ye Creek 
valled Oldmans.” 

Thomas Wood, Constable “for ye falls & ye Liberties thereof” 
(Trenton and vicinity). 

John Woolston, Constable “ for Burlington.” 

Thomas Revell, Register “‘ from St. Pinck to Oldmans Creek. 

James Nevill, Register “‘ from Oldmans Creek to Cohanzey & places 


” 


adjoient.” 

Daniell Leeds, Surveyor “ from St. Pinck to ye Creeke called Old- 
mans.’ 

On the 26th of March surveyor fees were prescribed : 


s d. 
For the First 100 acres ‘ , ; ‘ . 
«= 6 Second “ - ; : ; ‘ r 5 
“«  “ Third “ ‘* & more in one parcel . . . =a Ss 
Each days service in laying out lands for public use ‘ 10 


If compelled to go above 12 miles from home, the surveyor shall 
be reasonably satisfied 
On the 3rd of May the Commissioners order that Nathaniel Sykes, 
according to an agreement made by indenture, July 9, 1677, with Ed- 
ward Taylor his master, shall take up 40 acres of land. This to be out 
of the town bounds of Burlington. The same day the Court ordered the 


‘ Princypall deeds” of the inhabitants be brought in before June 7 when 
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the documents are to be recorded, according to “‘ ye purport of ye Con- 
cessions.” 

The matter of a medium of exchange soon occupied the attention of 
the Commissioners and on the 3rd of May the following rates at which 
English silver money should pass were ordered : 


l shilling . ‘ : F 1. 6 
Lesser pieces. . . proportionately 
“Ye Kings Copper farthings “f , $ d. 


“* Copper ‘halfe pense of ye same coyne ” 1 d. 

No one is to be compelled to take more than six pounds of copper coin 
in one payment. The same day a rule was promulgated preventing 
any person from taking up, surveying or settling any land until an order 
be obtained from the Commissioners or any two of them. The inhabi- 
tants were also ordered to appear at next court and sign the ‘“Conces- 
sions.” 

William Cooper and John Cripps were ordered to appear at next court 
and answer the charge of their illegal taking up of land. 

June 7, 1681. John Hollingshead vs. Geo. Bartlemew (Bartholemew) 
and Mary his wife. Defamation. Withdrawn Aug. 17, 1681. 

June 7, 1681. Sam’li Cole vs. Henry Tradway. Trespass. Case 
tried Aug. 17. ‘“ Try rall by Consent * * for takeing & killing a 
hogg of Sam/’Ils for his owne use.” Witnesses were Edw. Clement, serv- 
ant of Samuel Cole and Henry Tradway. 

The Jury were “Tho: W right ; ; Tho: Gardner ; John Cripps; Bernard 
Devonish ; Tho: Harding; John Bartow ; Daniell Leeds ; Isaac Marriott ; 
John Hollinghead ; Tho: Stokes; Rich’d ffennimore ; ; John Pane. Who 
tind for the plaintiff £3 damage and 2d cost of suit.’ 

Aug. 17, 1681. Richard Beach vs. John Hance felonous taking of 
goods. Hance had been bound over June 21, 1681, with Henry Jacobs 
and John White as sureties. ‘Dismissed ’till next Court.” 

Aug. 17, 1681. Thomas Wright vs. John Cripps. Tresspass on land. 

Aug. 17, 1681. Henry Jones by John White and Walter Pumphrey 
bound over to appear Sept. 27, “ for affronting a constable.” 

On Court Day Sept. 27, 1681, there were present, Robert Stacy, 
Thomas Budd, Thomas Lambert, Sam’l Jennings and Thomas Ollive, 
Commissioners. 

Jurors were: Daniell Leeds, Thomas Barton, John Newbold, John 
Pakhurst, Eleazer Ffenton, John Rogers, Robert Scholey, William Black 
Robert Murpin, John Snowden, Autho Woodhouse, William Beard. 

Thomas Wright vs. John Cripps, Trespass—Issue joined and Robert 
Durham, Godfrey Hancock, Samuel Cliffe witnesses. John Newbold, 
Eleazer Ffenton Autho: Wovhouse fined 5 shillings each for withdraw- 
ing from the Jury before the verdict was found. 
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Thomas Eves under Sheriff of Burlington was fined 40 shillings for 

“departing from ye Cort before ye Jury agree.’ 

Henry Jones by his Attorney John White, fined 50 s for his affront (to 
the constable): recognizance withdrawn and White ordered to pay the 
fine. 

John Hance, Israell Holme are to appear next Court (Nov: 8 1681) 
“to answer matters ”— 

John Cripps vs Tho: Wright, Trespass. 

“ *  * Daniel Leeds - 


Registers Fees are stated to be: 


s da. 
A Conveyance on Parchm’t , ; 7 ; 15. O 
The Same on paper . , ‘ ; , , 10. O 
A Conveyance Recording ‘ ‘ . ‘ 5. 0 
Parcells & Lotts of Land each ; j ‘ . db. 0 
A Bond Recording P - F P 0. 6 

Cost of ffees to ye Cle sie 

A Warr’t to the Sheriffe 2 «6 
entering P j F ; ‘ l. 6 
Ent’r & draw’g de lee: , 2. 6 
Copy thereof lL. @ 
Calling & giveing ye Jary y ye obligance 3. 0 
Every witnesse 1. O 
Takeing ye verdict l. 6 
Recording ye verdict i. © 
entering ‘ ‘ : ’ : ‘ 3 
Judgm’t & exe — on , ; ‘ l. 4 


In Edmond Stuart vs Sam’el Willis, action of Trespass on the case. 
Costs are: ‘1 shilling; drawing declaration 2.6; copy declaration 1 
shilling ; summons 1 shilling.’ 

Francis B. Lee. 


NEW JERSEY SUPREME COURT. 


(Abstract of Opinions delivered June 8, 1892.) 


JOHN HOOD, RECEIVER OF THE FIDELITY TRUST AND SAFE DEPOSIT CO. v. 
JOHN C. McNAUGHTON. 


Corporations—Lialility of Subscribers to Stock for Unpaid Installment— 
Effect of Transfer. 

Mr. D. J. Pancoast for the plaintiff. 

Mr. I. B. Harned for the defendant. 

Opinion by VAN SYCKEL, J. 

By the common law the stockholders of an incorporated company are 
liable to pay their subscription, if such payment be necessary to discharge 
the debts of the company. 

A distinction exists between one who holds his stock by transfer and 
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an original subscriber ; the former may, in the absence of any fraudu- 
lent purpose, discharge himself from liability for unpaid installments by 
one transfer of his shares, while the latter cannot obtain immunity in that 
way. 

The subscription to the stock, and the acceptance of a certificate for 
the shares, constitutes a contract between the subscriber and the com- 
pany, by which the subscriber engages to pay for the remaining install- 
ments on demand by the corporation. From this agreement the sub- 
scriber cannot recede without the consent of the company. 


JOHN H. FOLEY v. THE JERSEY CITY ELECTRIC LIGHT CO. 
Master and Servant—Risks of Employment— Obvious Risks. 


Messrs. Warner, Dixon and Gilbert Collins for the plaintiff. 

Messrs. J. Herbert Potts and Chas. H. Voorhees for the defendant. 

Opinion by VAN SYCKEL, J. 

When one enters upon a service, he assumes to understand it and 
takes all ordinary risks that are incident to the employment, and where 
the employment presents special features of danger, such as are plain 
and obvious, he also assumes the risk of those. 

The direction of the jury to inquire whether the dangers arising from 
the absence of a step on a pole, which is alleged to have caused the in- 
jury in this case, was of such imminent character that a person of ordi- 
nary providence, having regard for his own safety, would have declined 
to use it, and the instruction to the Jury that if it were so the plaintiff 
could not recover, but if it were otherwise, if the peril was not so threat- 
ening and imminent, but that he might with safety go up to the light and 
trim it and get back again by the exercise of extra care, then if he was 
injured in the exercise of such extra care he could recover, held to be 
erroneous. 

The cases rigidly hold the doctrine that the servant takes upon him- 
self such definite risks as are obvious, and no action will lie against the 
Master for injuries to the servant in such cases where he has not induced 
the servant to remain by a promise to remove the danger. 


JOHN FARRELL v. THE STATE. 


Criminal Procedure—Joinder of two or more Offenses to one Count of In- 
dictment——Infant, Consent by, to Illegal Intercourse. 


Messrs. C. H. Beasley and H. N. Barton for the plaintiff. 

Messrs. Bayard Stockton and W. Holt Apgar for the state. 

Opinion by Van SYCKLE, J. 

The joinder of two or more distinct offenses in one count of an indict- 
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ment is faulty, but where the acts imputed are component parts of the 

same offense the pleading is not obnoxious to the charge of duplicity. 
The mere fact that two distinct charges appear upon the face of the 

indictment does not necessarily render it vicious. If the several acts set 


forth enter into and constitute the principal offense, there is no duplicity. 

Carnal abuse under the statute of 1887 (P. L., p. 230) is necessarily 
attended with an assault and therefore the offense is accurately described 
by alleging that there was an assault. 

In legal contemplation, there cannot be a consent of the infant, by 
which the charge of assault will be repelled. 

In an indictment under the said statute it is not necessary to aver 
whether the carnal abuse was committed with or without the consent of 
the infant. The effect of the statute is to render the infant incapable of 
giving a legal consent to the prohibited intercourse with her. 


JOHN FARRELL v. THE STATE. 


Crimes-Construction of act for the punishment of, and of 
amendments thereto. 


Messrs. C. H. Beasley and H. N. Barton for the plaintiff. 

Messrs. Bayard Stockton and W. Holt Apgar for the state. 

Opinion by VAN SYCKEL, J. 

By force of the 193d section of the crimes act it is an indictable offense 
to attempt to commit the crime denounced by the act of April 28th, 
1887 (P. L. p. 230). 

All consistent statutes, which can stand together, though enacted at 
different dates, relating to the same subject, and hence briefly called 
statutes in pari materia are treated prospectively, and construed together 
as one act. 

A statute which is amended is therefore, and as to all acts subsequently 
done, to be construed as if the amendment had always been there, and 
the amendment itself so thoroughly becomes a part of the original statute 
that it must be construed in view of the original statute as it stands after 
the amendments are introduced, and the matters superseded by the 
amendments eliminated. 

The act for the punishment of crimes in the Revision is a single act, 
which purports to cover the entire subject, so far as it is intended to be 
regulated by statute. The effect of an amendment of a section of the 
laws is not to sever it from its relation to other sections of the law, but to 
give it operation in its new form, as if it had been so drawn originally, 
treating the whole act as an harmonious entirety, with its several sections 
and parts mutually acting on each other. 
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EMALINE CASTNER v. JOHN F. RIEGEL ET AL. 
Fences—Maintenance of Division or Line Fences—Easements. 


Mr. W. H. Morrow for the prosecutor. 

Mr. Oscar Jeffery for the defendant. 

This was a case on certiorari removing to the court an order made by 
two of the Township Committee of the Township of Washington, Warren 
Counnty determining and directing that apart of certain line fence on the 
line between the lands of the parties should be made and maintained 
by the prosecutor, Emaline Castner, and another part thereof should 
be made and maintained by the defendant, Riegel. 

Opinion by Maaie, J. 

A right in the nature of an easement may be created in favor of the 
owners of one of two tracts of land and to have the owner of the other 
tract perpetually maintain a whole or a part of the division fence. 

Such a right may be created and such a duty may be imposed by 
grant or agreement. 

The continuous maintenance of a whole of a division fence for the full 
period of twenty years by the owners of one tract as if of duty will 
raise a presumption of grant or agreement for its perpetual maintenance. 

Since our fence act requires a line fence to be made and maintained 
in just proportion by the adjoining owners, which proportion may be 
agreed upon, or fixed and determined by two of the township committees, 
a continuous maintenance of a part of a line fence, although for full twenty 
years, and as if of duty, will not raise a presumption of a right to have 
such part perpetually maintained for the uses will be referred to an agree- 
ment or determination fixing the proportion of the line fence to be main- 
tained by each. 

An agreement between such owners, or a determination of township 
committeemen under the statute will remain in force while the two tracts 
bear the same relation to each other. If one of them is afterward divided 
by conveyances, so that parts of it, and contiguous portions of the other 
tract, become lands of two or more persons adjoining each other, the 
statute applies to the new division lines, and new cases are presented for 
agreement or determination under the statute. 

A determination fixing the proportion of a fence to be made and main- 
tained by each adjoining owner, should apportion the whole, and not a 
part of the dividing line. 


JOSEPH GLEASON ET AL. PROS, v. JEREMIAH ADAMS ET ALS. 
Certiorari— Failure to discharge supersedeas—Roads—Return of 
surveyors on original order. 

Mr. Thos. E. French for the prosecutor. 
Mr. D. J. Pancoast for the defendant. 
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Opinion by Maair, J. 

A certiorari removed to this court an order of the Common Pleas, ap- 
pointing surveyors to vacate a public road and a supersedeas comman- 
ded the surveyors to desist from taking further proceedings until the 
further order of this court. 

Upon consideration the certiorari was dismissed, but no remittitur was 
ordered, nor was the supersedeas discharged. Held, that the Common 
Pleas could not, under those circumstances, order the surveyors to meet 
and proceed under the original order, and the return of the surveyors 
thereon would be invalid. 


MASON W. TYLER ET AL, PROSECUTORS, v. THE CITY OF PLAINFELD AND 
jos. M. LOW. 


Sewers—Supplement to Act of June 13, 1890, Approved April 16, 1891, 
unconstitutional. 


Mr. Richard V. Lindabury for the prosecutors. 

Mr. John R. Emery tor the defendants. 

Opinion by Maair, J. 

The supplement to an act entitled “‘An act for the construction, main- 
tenance and operation of systems of sewerage in cities, towns and bor- 
oughs,” approved June 13th, 1890, which supplement was approved April 
16, 1891, is obnoxious to the constitutional provision prohibiting special 
legislation respecting municipalities. 


THE STATE, MASON W. TYLER ET AL., PROSECUTORS v. THE CITY OF PLAINFIELD 
AND JOSEPH M. LOW. 


Incorporation— Water Works. 

Mr. R. V. Lindabury for prosecutor. 

Mr. J. R. Emery for defendants. 

Opinion by Maaite, J. 

The consent of the corporate authorities of a municipality, which is 
necessary to the incorporation of a company under the provisions of the 
‘“‘Act for the construction, maintenance and operation of water works for 
the purpose of supplying cities, towns and villages of the state with 

yater,” approved April 21, 1876, must be a consent to the formation of 
the company proposed by certain persons named. 


SAMUEL D. OLIPHANT ET AL. v WM. C. BREARLEY. 





District Courts, Practice—Exceptions to Rulings of Court—Requests 
to Charge. 

Mr. S. D. Oliphant, Jr., for the prosecutor. 

Mr. W. Holt Apgar for the defendant. 

Opinion by Maate, J. 

In actions in the District Courts, which fall within the provisions of 


14 
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the act of 1877 (Supp. Rev. 224) objections to the rulings of the court 
need not be taken by formal exceptions, signed and sealed, such as are 
required in actions in those courts by the provisions of the act of 1882. 
(Supp. Rev. 261). 

To obtain a revision of rulings in the first class of cases, the state of 
the case must show that objection was made thereto, and the grounds of 
the objection substantially presented to the court. 

On proof that an injury to a horse had effected his disposition for 
steadiness and gentleness and that his value had been appreciably di- 
minished thereby, a request to charge that the injury was too remote and 
uncertain was properly refused. 





RICHARD E, PREUSSER ». ALEXANDER CASS. 
Disorderly Persons—Record of Proceedings—Duty of Magistrate. 


Mr. R. P. Wortendyke tor the prosecutor. 

Opinion by Magee, J. 

When, in summary proceedings under the act concerning Disorderly 
Persons, an offender is adjudged guilty, the magistrate should make out 
a conviction, which is a record of the proceedings, and should contain 
the complaint or information, or its substance ; the issuing and return of 
process ; the appearance of the person charged and his defense or con- 
fession; if he has not confessed, the evidence produced, and lastly the 
judgment of the magistrate which must conform to the provisions of the 
particular section of the act under which the proceedings are instituted, 





THE STATE, JAMES P. JONES ET AL., PROSECUTORS pv. JAMES I. COOK. 
Practice—Nolle Prosequi—Joint and Several Contract. 


Mr. Geo. Shipman for the prosecutors. 
Mr. De Witt Taylor for the defendant. 
Opinion by Maar, J. 

The demand in a justice’s court set out a joint contract of Jones and 
Smith. Upon the trial of an appeal in the Common Pleas from a judg- 
ment against both defendants, the proofs established that the contract 
sued on was not the joint contract of the defendants, but the several con- 
tract of Smith. Upon objection the Common Pleas did not amend the pro- 
cess and pleadings so as to discharge Jones, although the power to make 
such amendment existed for the proviso to § 113, of the Justice Court 
act, did not apply: Held, that upon payment by Cook to the plaintiff 
below of the costs of Jones, a nolle prosequi against Jones may be entered, 
and the proceedings properly amended to support a judgment against 
Smith and thereupon such judgment will be affirmed. 
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ourt THE STATE, JACOB LENLY ET AL., PROSECUTORS, r. THE INHABITANTS OF THE 

pe ; TOWN OF WEST HOBOKEN. 

889. ' Certiorari—Streets, Opening of—Ordinance—Authority of Township 
Committee as Against Majority of Land Owners. 

te of Mr. Abel I. Smith for the prosecutor. 

ls of Mr. Augustus A. Rich for the defendant. 

Opinion by Maaier, J. 

. for The ‘Act to reorganize the local government of the Township of West 
a. Hoboken,” approved March 27, 1874, and the supplement thereto, ap- 
and ; proved April 9, 1875, give authority to lay out, open and extend streets 

within the township in conformity with the official map of the Township. 

The authority of the Township Committee in that respect will not be 

taken away by objections made by the majority of the owners of land af- 
fected thereby. The provisions of § 9 of the act of 1874 to that effect 
have been superseded by those of the supplement of 1875. 
LEWIS M. GREEN, PROSECUTOR, v. HARRY LOUDENSLAGER, ET ALS., 
DEFENDANTS. 
erly 
. am Highways, Alteration and Vacation of—Application to Court of Common 
tale Pleas—Return of Surveyors Annulled. 
“n of Mr. John J. Crandall tor the prosecutor. 
eon- Mr. Robert S. Clymer for the defendants. 
- the Opinion by Garrison, J. 
the Where an application under the Road Act is in effect an alteration of 
ted. a highway, by vacating a part and retaining a part, the matter should be 
presented to the Court of Common Pleas in a single application. 

When the return to such an application shows that the surveyors have 
narrowed the street of any of the villages of this state the return will be 
annulled under section 79 of the Road Act. 

ELIZABETH S. FULTON v. CORYDON A. WOODWARD. 

District Courts—Term of Office of Judges—When Functions Cease. 
and or 
indie Mr (. Williams for the prosecutor. 
mat Messrs. Riker d: Riker for the defendant. 
sedis Opinion by GarRIson, J. 
pro- An act, approved March 21, 1891, (P. L. 1891, p. 64) reads as follows: 
ilies ““ Be it enacted, ete., That the judges of all District Courts in cities of 
Nasi this state now in office shall continue in office until the first day of April, 
ntiff one thousand eight hundred and ninety-one, on which day their term of 
ary office shall end ; the successors of the judges of said courts now in office 
iat shall be appointed by the Governor, by and with the advice and consent 


of the Senate, and shall continue in office for five years, from the first 
day of April, one thousand eight hundred and ninety-one; their succes- 
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sors shall be appointed by the Governor, by and with the advice of the 
Senate.” Held, that the first day of April, 1891 was within the term of 
the incumbent of the office at the time of the passage of the statute. 





THE STATE, EDMUND H. CLARK, v. THE LONG BRANCH, COMMISSIONERS. 
Ordinances—Public Notice of. 


Mr. J. E. Lanning for the prosecutor. 

Mr. C. R. Patterson for the defendant. 

Opinion by Garrison, J. 

Where a city charter provides that public notice shall be given of the 
introduction of all ordinances for street improvements, an ordinance in- 
troduced upon a notice not indicatory of the substance of the ordinance 
will be set aside. 


THE STATE, LUCY KEAN, PROSECUTRIX, v. THE CITY OF ELIZABETH. 


Ordinances— Validity of—Vacation of Streets—Vested Rights— 
Compensation. 


There were two writs of certiorari each bringing into this Court an 
ordinance passed by the Common Council of the City of Elizabeth, vacat- 
ing a portion of York street in said city. 

The first ordinance by its terms, vacates and closes all that portion of 
York street from the most easterly line of the Newark branch of the Cen- 
tral Railroad to the westerly side of Second street, if extended across 
York street. 

The second ordinance vacates York street, from the westerly line of 
Second street easterly to Newark Bay. 

The first of these ordinances was approved February 5th, 1891, and the 
second was passed May Ist, 1891. 

Mr. R. V. Lindabury for the prosecutrix. 

Mr. Joseph Cross for the defendants. 

Opinion by Reep, J. 

The Common Council of the City of Elizabeth had the power by ordi- 
nance passed in 1891 to vacate a portion of York street, said street hav- 
ing been laid out by the Common Council, and not by the Board of Com- 
missioners to lay out streets. 

A person owning lands upon a part of said street now vacated, is not 
deprived of any vested rights in property for which she is entitled to com- 
pensation, by reason of said vacation. 

The fact that one of the reasons for vacating that portion of the street 

yas to accommodate a person over whose lands the vacated portion ran, 
does not invalidate the ordinances. 
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THE STATE, JOHN H. TURNER, ET AL. PROSECUTORS, v. THE MAYOR AND COUN- 
CIL OF BRIGANTINE BOROUGH ET AL. 


Boroughs—Expenditure of Moneys and Issue of Bonds for Work Done 
Unauthorized by Ordinance. 


Mr. J. E. P. Abbott for the prosecutors. 

Mr. A. B. Endicott for the defendants. 

Opinion by REED, J. 

The Council of a borough organized under “ An Act for the formation 
and Government of Boroughs ” (P. L. 1890, p. 58) has no right to enter 
into a contract by which the public moneys are to be expended and bor- 
ough bonds are to be issued to pay for grading and filling a street, unless 
such grading and filling has been directed to be done by an ordinance. 


THE STATE, STEPHEN B. RANSOM, PROSECUTOR, v. DANIEL BLACK. 


Elections, Police Regulation—Secret Ballot Box—Official Ballots— Mark- 
ed Ballots—Constitutionality of Act and its Several Sections. 


Mr Stephen B Ransom for the prosecutor. 

Mr. Thomas J. Kennedy for the defendant. 

Opinion by REED, J. 

The right to vote secured by the constitution can only become opera- 
tive by legislation, and any reasonable legislative regulation for the pur- 
pose of securing an enforced secrecy of the ballot, is not a deprivation of 
a right to vote. 

The clause in § 63 of the election act of 1891 prohibiting any election- 
eering on an election day within 100 feet of any polling place, is a reason- 
able police regulation to secure good order about the polls. 

An objection, that the clause in § 30 which provides that if any ballot 
shall have thereon a mark, sign, signature or device other than permitted 
by the act, it shall be void, is unconstitutional, because a voter may lose 
his vote by the fraud or neglect by those preparing the ballot, is not sound. 
The most stringent directions are given respecting the preparation of the 
official ballots, and the law presumes that they will be obeyed. 

The clauses which provide that only those parties casting a certain per- 
centage of the vote at the last election, and those parties presenting peti- 
tions signed by a certain number of voters, shall be entitled to official 
ballots, is a valid regulation to restrain the number of ballots to be printed 
and distributed within reasonable limits. 

The fact that a voter may be compelled, in exercising his right to vote, 
to deposit a ballot having upon it the name or style of a party of whose 
principles he disapproves, is not an illegal deprivation of a right to vote ; 
for if a voter exercises his right to erase the names of all the candidates 
on his ticket, and insert the names of persons who stand for an entirely 
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different principle, the heading of the ticket becomes meaningless as an 


expression of the voter’s sentiments. 


THE STATE, LAURA WATSON, PROSECUTRIX v. LUCRETIA IDLER. 


Justice of the Peace—Landlord and Tenant—Title to Lands—Disposses- 
sion by Assignee of Landlord’s Interest. 





Mr. Samuel EF. Perry for the prosecutrix. 

The writ of certiorari in this case brings up a judgment by a Justice 
of the Peace awarding the possession of a house to a claimant in a sum- 
mary proceeding taken against the tenant under the Landlord and Tenant 
Act. 

Opinion by REED, J. 

An assignee of a landlord’s reversionary interest, can file an affidavit 
to dispossess a tenant in a summary proceeding taken under the Landlord 
and Tenant Act. 

[f on the return day of a duly served summons in such a proceeding, 
the tenant does not appear, or appearing does not demand proof of the 
jurisdictional facts authorizing his dispossession, there is no trial, and no 
question respecting title to lands can arise. 


THE STATE, EX REL., THE NORTH AMERICAN PHONOGRAPH COMPANY v. THE 
STATE BOARD OF ASSESSORS 


Corporations, Manufacturing—State Taxes— Manufacturing or Making 
of Machines let out to Other Corporation. 

Messrs. Cortlandt and R. Wayne Parker for the plaintiffs. 

Mr. John P. Stockton, Attorney-General, and Mr. William Y. Johnson, 
for the State. 

Opinion by ScuppeERr, J. 

A corporation of this state, which by contract with another corporation 
located here, gives to it the exclusive right to make phonographs, and 
takes all made at the cost of material and labor, with a percentage for 
profits and depreciation ; naming also an office, and a factory where parts 
of the phonogragh are made within this state, is a “manufacturing com- 
pany carrying on business in this state,” and exempt from state taxes, 
under act of April 18, 1884. (Rev. Sup. 1016). 


THE STATE, ISAAC HINCHMAN, ET AL., PROSECUTORS, v. DOROTHEA STOEPEL. 
Inns and Taverns—License—Application for if not made on first day of 
term or the day when regularly adjourned a nullity. 


Mr. C. V. D. Joline for the prosecutors. 

Opinion by Garrison, J. 

Section 11 of an act concerning inns and taverns, Rey. p. 488 pro- 
vides that all applications for license shall be determined by the court on 
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SUPREME COURT DECISIONS. 
the first day of its session, or upon a day then publicly fixed on by the 
court. An order not made upon either of said days, or upon a day to 
which the matter has been regularly continued by the court is a nullity, 
and will, upon proper application, be set aside. 


ALBERT BEST ET AT. v. LUCY B. SMITH. 
District Courts—Appeal from Decisions of, on Questions of Fact. 

Mr. C. N. Williams for the prosecutor. 

Mr. W. C. Spencer for the defendant. 

In an action brought before a District Court in Jersey City, the de- 
fendant resided in the city of Bayonne. Judgment having been there 
rendered for the defendant, the plaintiff appealed to the Common Pleas 
of Hudson County. 

The Common Pleas refused to re-try the questions of fact involved in 
the suit, and as there was no statement of facts, either agreed upon by 
the parties or certified by the District Court, the appeal was dismissed. 
Thereupon the plaintiff served out a writ of certiorari. 

Since the supplement to the District Court act passed February 9th, 
1886, (Rev. Sup. p. 264), the decisions of the District Courts on ques- 
tions of fact have been final, and unappealable, whether the defendant re- 
sided within the limits of the city or not. 


WM. C. FULKNER ». GEO. H. DORLAND. 
Practice—Removal of Decisions on Motions for New Trial by 
Writ of Error. 

Mr. Henry S. Harris for the plaintiff. 

Mr. Jos. U. Rosebury for the defendant. 

Opinion by Beastey, C. J. 

A supplement to an act relating to writs of error passed in the year 
1890 authorizing the removal of decisions on motions for new trial by 
writs of error is unconstitutional as its title does not express its object. 


LIZZIE DEREMER, ADMINISTRATRIX, v. D. L. & W. R. R. CO. 
Demurrer—Pleading—On Demurrer to Declaration. 

Messrs. Bedle, Muirheid & Magee for demurrant. 

Mr. Francis J. Swayze, contra. 

Opinion by Beastey, C. J. 

In a suit against a railroad in consequence of the death of an em- 
ployee, a count which charges that a switch having been misplaced in 
the night time, and “by reason of a want of proper signal lamps on said 
switch” the accident and death occurred is good against a demurrer. In 
such a statement the want of proper signals is made the approximate 
vause of the injury. 
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AMELIA COCH ET AL. v. D. L. & W. R. R. CO. 
Pleading—Demurrer— Diversion of Waters Upon Land of 
Adjacent Owner. 

Messrs Bedle, Muirheid d&> Magee for demurrant. 

Mr. Jos. McUreery, contra. 

A count charging that the defendant did an act on its own land where- 
by the waters from a creek were caused to flow on to the land of the plain- 
tiff must show that the act so alleged to have been done was tortious. 

Query. Will a legislative act promoted by a body of land-owners 
created a permanent easement in the lands of such promoters in favor of 
the others ? 

A statement that a defendant many years ago filled up and altered a 
creek so as to divert its water onto the land, adjacent to the plaintiff’s land, 
but by a bank or roadway kept it from coming thereon and that recently 
the defendant has made an opening in such bank for a roadway whereby 
such water escapes on to the premises of the plaintiff discloses an action- 
able wrong. 





THE STATE, ADS., WILLIAM HANCOCK. 
Forfeited Recognizance—Effect of the Quashing of the Indict- 
ment Upon Party Bound Over to Appear for Trial. 

Mr. Wm. H. Apgar, assistant prosecutor and M7. Bayard Stockton, 
prosecutor, for the state. 

Mr. H. N. Barton for the defendant. 

Opinion by Beastey, C. J. 

The act of February 12, 1889, authorizing the sessions to certify a for- 
feited recognizance for prosecution to the Circuit or Supreme Court is not 
unconstitutional. 

Such act is complete in itself and its reference to the act to which it is 
a supplement with respect to the manner of its prosecution does not in- 
validate it. 

A culprit giving a recognizance to appear to an indictment, and not 
to depart from the,court without leave, is not discharged from his obli- 
gation by the quashing of the indictment. 


STATE, EX REL. ERNEST C. STAHL v. THE INHABITANTS OF THE 
CITY OF TRENTON. 


Newspapers, Official—Supplement to Act Concerning, of April 
11, 1889, Unconstitutional. 

Mr.C. H. Beasley tor the relator. 

Mr. J Rellstab for the defendant. 

Opinion by Dixon, J. 

The supplement to “An act concerning official newspapers in the 
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cities of this state,” approved April 11, 1887, is a special law for the 
regulation of an internal affairs of cities, and therefore is unconstitutional. 


STATE, THE SINGER MANUFACTURING COMPANY v. WM. C. HEPPENHEIMER, 
COMP , AND STATE BOARD OF ASSESSORS. 


Corporations, Taxes Upon—Exemption From Taxation of Shares of 
Stock of Company. 

Mr. Lindabury for the prosecutor. 

Mr. J. P. Stockton, Attorney-General, for the comptroller. 

Opinion by Dixon, J. 

The yearly tax levied upon miscellaneous corporations, under the act 
of March 16, 1891 (P. L. 1891, p. 150), amending the corporation act 
of April 18, 1884 (Rev. Sup. p 1016) is a franchise tax, imposed for the 
privilege of being a corporation, or of exercising corporate powers. 

Such a tax levied upon the Singer Manufacturing Company is not in- 
consistent with the terms of its charter (P. L. 1873, p. 971) which ex- 
empts from taxation the *‘ real and personal property of the said corpora- 
tion held or owned by any of its stock holders.” 

Whether an exemption of a corporation or its property from taxation 
will exempt also the shares of its stock held by individuals, and whether an 
exemption of the shares will exempt also the corporation and its property, 
are questions of statutory construction in each case. 

The clause above cited from the charter of the prosecutor evinces a 
legislative intent to relieve from taxation the shares of its stock held or 
owned by stockholders, ‘but to reserve the right of levying upon the cor- 
poration itself any legal imposition except a tax on its real or personal 
property outside of New Jersey. 


ELLIS M. POTTER, ET AL. v. JOHN F. FRITZ, ET AL. 
District Courts. 

Mr. 8. D. Oliphant for the plaintiff. 

Messrs. Buchanan d&: Rellstab for the defendants. 

Opinion by Dixon, J. 

In suits lawfully pending before a District Court, where the debt de- 
manded or damage in controversy exceeds $200, a writ of certiorari 
from the Supreme Court will not lie before final judgment. 





THE STATE, THE ENGLEWOOD SCHOOL FOR BOYS, PROSECUTOR v. GILBERT W. 
CHAMBERLAIN, ASSESSOR ET AL. 


Mr. Geo. R. Dutton for the prosecutor. 

Mr. R. P. Wortendyke for the defendants. 

Certiorari to set aside an assessment of taxes for the year 1891, 
made against the prosecutor by the assessor of Englewood Township, 
Bergen County. 
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Opinion by Wenrts, J. 
The prosecutor in this case is not exempt from taxation under and by 


virtue of paragraph 2, section 64 of ‘An Act Concerning Taxes.” (Re- 


vision, page 1152). 


IN THE MATTER OF APPLICATION FOR A PUBLIC ROAD IN THE TOWNSHIP OF 
PISCATAWAY AND BRIDGEWATER, IN THE COUNTIES 
OF MIDDLESEX AND SOMERSET. 


On rule to show cause why the order appointing surveyors of the 
highway to lay out a public road, and their return thereof should not be 
set aside. 

Mr. James J. Bergen for the Rule. 

Mr. R. V. Lindabury and Mr. H. C. Suydam contra. 

Opinion by Werts, J. 

1. The incorporated boroughs of this state are invested with all re- 
quisite power and authority to lay out and open streets and highways 
within their respective limits. 

2. Such power being effective for the purpose is exclusive, and the 
general road law is not operative within such municipalities. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 





(Abstracts of Opinions rendered June 20, 1892.) 

CHARLES BORCHERLING, ADMINISTRATOR, ETC. ». JOHN RUCKELSHAUS. 
Mr. Chauncey G. Parker and Mr. Cortlandt Parker for appellants. 
Mr. Jos. Coult for respondents. 

Opinion by RreEp, J. 

Where a defendant, in an action at law, offers to prove an estoppel in 
pais against the plaintiff, and the offer is overruled by the trial court, 
on the ground that the defense is not cognizable in such action, and the 
defendant takes. no exception, but aequiesces in such ruling, as the law 
of the case, he is not estopped from filing a bill in a court of equity setting 
up the same facts, to enjoin the enforcement of a judgment obtained 
against him, in the said action. 

The court held, in respect to the case made by the bill on the facts, it 


is sufficient to say that the facts stated therein justified the Court of 


Chancery in making the decree overruling the demurrer. The decree 
is affirmed. 


MARY A, READ ». THE CITY OF CAMDEN AND THE PENNSYLVANIA R, R. CO. 
Certiorari— Ordinance—Streets, Vacation of, Without Consent of Abut- 
ting Owners. 
Mr. French for the plaintiff in error. 
Mr. S. H. Gray for the defendants in error. 
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Opinion by Dixon, J. 

An abutting owner can maintain a certiorari to review an ordinance 
changing the grade of a street in front of his property, and if the change 
of grade is justified only as part of an entire scheme, he may question 
the legality of the scheme. 

Under the act of March 19, 1874, (Rev. p. 944), municipal authori- 
ties may in furtherance of the object there contemplated, vacate any 
street or any part of a street without the consent of abutting owners. 

Under that act municipal authorities may also construct bridges as part 
of streets, to carry the public way above intersecting railroads. 

If an ordinance, which is intended to change the grade of a street so 
as to carry the way over an intersecting railroad by means of a bridge 
and approaches, contains a clause vacating a part of the street on which 
the approach is to rest, it thereby defeats its main object, and it will 


be set aside as unreasonable. 


SARAH A. DISBROW v. JAMES H. DURAND, ADMINISTRATOR. 
Administrator and Executor—Charge for services rendered by relative or 
one of a household. 

Mr. Benjamin A. Vail for the plaintiff in error. 

Mr. Thomas H. Shafer for the defendant in error. 

Opinon by the CHANCELLOR. 

Ordinarily where services are rendered and voluntarily accepted, the 
law will imply a promise on the part of the recipient to pay for them ; 
but where the services are rendered by members of a family, living as 
one household, to each other, there will be no such implication, from the 
mere rendition and acceptance of the services. In order to recover for 
the services the plaintiff must show affirmatively, either that an express 
contract for the remuneration existed, or that the circumstances under 
which the services were rendered were such as exhibit # reasonab'e and 
proper expectation that there would be such renumeration. 


THE ANDERSON LUMBER COMPANY v. WM. S. FREEDLANDER, OWNER, AND 
GEORGE B. DAVENPORT, BUILDER. 


Mechanics’ Lien—Who can File—Payment by Owner Without taking 
teleases—Laborer, Notice by. 

Messrs. Collins & Corbin for the defendant in error. 

Mr. Thomas C. Moore for the plaintiff. 

Opinion by Van Syck ie, J. 

Under the supplement to the mechanics’ lien law of June 19, 1890, a 
lien cannot be filed by anyone except the contractors, when the contract 
is filed, unless the owner makes a payment to the vontractor without 
taking the releases provided for in said act. 
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If no such payment is made, the remedy of the laborer or material 
man is to give notice to the owner according to the third section of the 
lien law. Ifa payment is made by the owner to the contractor without 
such releases, then the laborer or material man may tile and enforce his 
lien without resorting to his remedy under the third section. 

The burden is on the laborer or material man to show that payment 
has been made by the owner to the contractor, and then the owner to 
have the lien must show that he has taken the releases. 


J. PIERSON VREELAND, ET AL. v. J. BEACH VREELAND, ET AL. 
Title to Lands—Jurisdiction of Court of Chancery to Compel 
Conveyance of Land Located in Another State 

Equity Pleading. 








Messrs. Francis Scott, Jno. W. Griggs and Geo. S. Hill, for ap- 
pellants. 

Messrs. Barkalow, Pennington & Beam and J D. Bedle,.fer 
respondents. 

Opinion by Van SYCKLE, J. 

The bill is filed for partition of lands of which Cornelius D. Vreeland, 
died, seized, and also to set aside certain deeds for said lands alleged to 
have been delivered by Cornelius in his lifetime to J. Pierson Vreeland, 
one of his sons. Afterthe death of Cornelius, the said J. Pierson Vreeland 
put upon record the deeds made to himself, and also delivered to other 
heirs at law by Cornelius the deed made to them and the executed re- 
leases to Pierson. Held, that the bill is not multifarious. 

The general rule is that if title to lands is disputed the right must be 
established at law, and the bill may be retained until it is settled. 

In this case there is sufficient reason why equity should retain its jur- 
isdiction. 

The status was changed after the death of Cornelius by the delivery 
to the complainants of the deeds to them and by the releases executed to 
Pierson. 

The title to Pierson should not be set aside except upon equitable 
terms which will require a reconveyance by the complainants. Full and 
adequate relief can be had only in a court of equity. 

The complainants were also entitled to diseover the facts being within 


the knowledge of Pierson. 


The decree below, so far as it adjudges that the deed to Pierson, of 


lands in Missouri is without legal force for want of delivery is not erro- 
neous, while the decree of the Court of Chancery cannot change or affect 
the title to lands in Missouri, it had jurisdiction of the person of Pierson 
and can render its decree effective by compelling him to execute a deed 
for lands in another state. The decree appealed from directs that either 
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of the parties may appeal to the Court of Chancery for further aid as the 
occasion may require. 





THE PENNSYLVANIA R. R. CO. AND WM. N. BANNARD ». JOHN B. THOMPSON. 
Contempt of Court—Obedience of Order of Court by Superintendent of 
Railroad. 

Mr. 8. G. Gray for appellant. 

Mr. J. W. Wartman for defendant. 

The respondent obtained a final decree in the court against the Penn- 
sylvania Railroad Company, forever restraining the said company from 
operating its engines in front of or near to the respondent’s house, at the 
southeast corner of Fourth and Bridge avenues, in the city of Camden, 
for the purpose of distributing its cars and making up trains as afore- 
said, a copy of which was served upon the superintendent, Mr. Bannard. 
The syllabus is as follows: 

Opinion by VAN SycKLE, J. 

If a railroad company is enjoined to abate a nuisance, the court of 
Chancery will not entertain the excuse that its agents and servants have 
disobeyed the instructions given to them to remove it. The company 
must obey the order of the court, even if it has to discontinue the 
running of trains upon its road. Until the injunction is modified or re- 
moved the company must conform to it. 

If the employe of the company exercises the authority with which he 
is clothed by the company, in good faith, with an intention and purpose 
to the best of his ability to enforce obedience to the order of the court, 
he will not be in contempt. 

The decree of the Vice Chancellor in adjudging the superintendent 


guilty of contempt was reversed with costs. 


ALEXIS DELAFOILE, ET ALS. v. THE STATE OF NEW JERSEY. 


Mr. Stevenson for the plaintiff in error. 

Mr. A. D. Campbell prosecutor for defendant. 

Opinion prepared by Knapp, J. 

The plaintiffs in error were indicted at the September term, L889, of 
the Bergen Oyer and Terminer for assault and battery on one Hannah 
Collins, the wife of Thomas Collins who kept an inn and tavern called 
The Octagon at Fort Lee in the said county of Bergen. The defendants 
were members and marshals of an organization called the Riverside Law 
and Order Society of the township of Ridgefield. The organization of 
that society was under an act of the Legislature entitled ‘An Act to au- 
thorize the formation of associations tor the more effectual prevention 
and detection of crime,” approved March 20, 1878, Sup. Rev. 815. 

The cause was tried at the same term in the Quarter Sessions, result- 













ing in a 
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conviction of the defendants. 





It was removed by writ of error 


into the Supreme Court and there heard upon exceptions sealed at the 


trial. 


The Supreme Court affirmed the judgment of conviction, and it is 


to review that judgment that this writ of error is brought. 


The judgment of the court below was affirmed. 


MISCEL 


OUR PORTRAITS. 


EX-CHANCELLOR THEODORE RUNYON. 

The JouRNAL takes great pleasure in its 
frontispiece this month. The portrait given 
is an accurate one of a legal light, who has 


been familiar to the bar of this state for 


many years, and who is held in highest re- 


gard as a jurist of rare character, a counsel- 
lor of highest attainments and aman who is 
“every inch a man.” 


Theodore Runyon was born October 25, 


1822. near Bound Brcok. The family is of 
Huguenot origin and early settled in Piscat- 


away township, county of Middlesex. Given 


1 good early education he went to Yale and 
graduated in 1842. He studied 
Asa Whitehead and was admitted 


law with 


to prac- 


tice in July, 1846. He rapidly obtained a 


lucrative business, became City Solicitor of 


Newark, took an interest in milifary matters 
and early went to the defense of Washington 
as Brigadier General of the First New Jer- 


He served the three months 


sey Brigade 
of enlistment and returned to his practice. | 
In 1873 he was appointed Chancellor and 
served two terms of seven years each. | 
His career as equity judge is too well- 
known to need special commendation here. | 
It was marked with great urbanity, unusual 
strength of character, the highest probity, | 
and the utmost clearness and cogency in | 

opinions. Every young attorney as well as 
every aged counsellor who went before Chan- 

cellor Runyon at chambers or in regular 
term at Trenton would to-day qualify as a 
witness that here wasa model judge in every 
| 


respect. His degree of LL.D., was received | 
both from Western University and from | 
Rutgers College. 

the ex-Chancellor 
802 


To-day has modest 


quarters at 3road, in Newark, and is, 


| 


counsel for large interests, corporate and 





LANY. 
private. May he yet “jive long and pros- 


per.” 
BOOKS RECEIVED. 


We have received from Bancroft-Whit- 
ney Co., San Francisco, the American State 
Reports, Vol. 24, and from E. B. Meyers & 
Co., Chicago, American Railroad and Cor- 
poration Reports, Vol. 4, which will be re- 


viewed next month. 


ANNOUNCEMENT. 


We take much pleasure in announcing that 


SPECIAL 





we have arranged with J. C. Clayton, Esq., 
a well known patent lawyer, to furnish us 
with a series of important articles relating 
to the subjects of the Law of Patents, begin- 
ning with the next number. 


PERSONAL. 


On June the 14th last, the trustees of 
Princeton University by unanimous vote, 
Charles E 
ton, the degree of LL.D. 


conferred upon Green, of Tren- 


SUPREME COURT EXAMINATIONS. 


The written examinations took place on 
Wednesday afternoon, June 8th, and the 
oral examinations were held before the court 
on the next day, after the reading of the 
opinions. 

Among the examiners for counsellors were 
William T. 


those for attorneys were Chandler W. Riker, 


Judge Hoffman, and among 
Flavel McGee and James F. Minturn. 

The new examiners appointed by the 
court, to take the places of the members re- 
tiring from the old board, are James Bu- 
chanan and Henry 8S. Harris. 

The following were the counsellors ad- 
mitted: From Jersey City, Henry Ewald, 
Joseph Anderson, Reuben M. Hart, John 
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H. Palmer, Warren Dixon, Henry J. Melo-h 
and James F. Fielder; from Newark, Charles 
A. Rathbun, Henry F. Barrell and George 
Biller - Charlton A. Reed, Flemington; Lind- 
ley M. Garrison, Camden, and William H. 
K. Davey, Elizabeth. 

The attorneys admitted are: Arthur W. 
Kelley, Jarvis Norris Atkinson, Albert 
Stearns Kilgour, Rayton E. Horton, Harry 
Wootton, Richard Stockton, Arthur B. Ar- 
chibold, Samuel Horace Richards, Charles 
M. Myers, Leonard I. Roe, Joseph Ran- 
dolph Woodruff, William Whitney Ames, 
James P. Powers, John H. O’Connor, Rob- 
ert S. Schiller, Adrian Lyon, James A. 
Speer, George G. Tennant, Winfield 5s. 
Angleman, Charles R. Snyder, William D. 
Wolfskeil, Charles K. Landis, Jr., Perey 
Jackson and Isaac John Eyears. 

Many of the candidates applied for admis- 
sion under the “ Dunn” act, all of whom 
were successful. 

[The following were the questions asked 
on the written examinations: 

COUNSELLORS. 

Who can make a legal will in New Jersey? 

What are the necessary formalities to the 
legal execution of a will? 

In case the legality of a will is disputed, 
before what different officers or tribunals 
may it be tried and determined ? 

What is the difference between the liabil- 
ity of a member of a business corporation 
and the liability of a member of a partner- 
ship. 

In the absence of any special agreement 
between partners, what authority has any 
one member of a partnership as to business 
transactions with other persons ? 

When is a bill to quiet title to land the 
proper remedy ? 

Under what circumstances is imprison- 
ment for debt in New Jersey lawful ? 

In a trial involving title to land, what 
force and effect (if any) does the mere fact 
of possession give to the party having it as 
against the opposite party ? 

What are the requisites of a good title to 
land by adverse possession ? 

In how many different ways may title to 
land be acquired in this state ? 

What right has a married woman over 


her own real and personal estate, in regard 
to using, encumbering, conveying or willing 
the same ? 

Can an infant make a legal contract, and 
if he can, for what purpose or purposes ? 

State the object and principal require- 
ments of our Statute of Frauds. 

Can a widow be endowed in the lands de- 
vised by her husband ? 

What testamentary action may the hus- 
band take which may deprive his widow of 
her right of dower ? 

What must the widow do to avoid this 
result ? 

What limitations does the constitution 
impose upon the power of the legislature as 
to the number of objects which a statute 
may have? 

Where must the object of a statute be ex- 
pressed ? 

Name the courts in New Jersey in which 
an action of ejectment may be brought. 

If a tenant be made defendant may the 
landlord defend, and how does he get the 
opportunity ? 

What is a necessary pre-requisite to the 
recording of any instrument ? 

What is the effect of the lawful recording 
of a deed ? 

If a recorded deed be lost, how may it be 
proven? 

If a devise be made to ‘“‘A’”’ and the heirs 
of his body, what estate would thus be de- 
vised at common law. 

What estate would thus be devised in 
New Jersey under our statute ? 

When is an estate acquired by purchase, 
and when by descent ? 

What is a vested and what is a contingent 
remainder? Give an example of each. 

ATTORNEYS. 

What rights and privileges are secured to 
persons accused of crime, and to defendants 
in criminal prosecutions, by the United 
States Constitution ? 

3y the Constitution of the state of New 
Jersey ? 

What are the rules given by Blackstone 
for the construction of statutes ? 

What are the courts of common law and 


| equity, enumerated by Blackstone ? 


Enumerate the courts of the State of New 
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Jersey ; and state the jurisdiction of each 

Give the procedure in an action on con- 
tract in the Circuit Court, in which there is 
an issue of fact. 

Give the procedure in an action in attach- 
ments. 

Give the procedure in the foreclosure of 
a mortgage, where there are subsequent 
mortgages, and where some of the defend- 
ants are infants. 

For what causes may a divorce be ob- 
tained in this state? 

What contracts for 
wares and merchandise are void by the stat- 


the sale of goods, 


ute of frauds ? 

What things are judicially taken notice 
of by the courts without proof? 

What is heresay evidence; and when is 
it admissible in the trial of a cause ? 

How may the evidence of a witness in 
another state be taken for use in a trial in 
this state ? 

What is a promissory note? 
bill of exchange? What is a check? What 
is a bill of lading? 

What is a general agent ? 
agent; and how is agency determined ? 

What are the different kinds of bailment ? 

Give the procedure before the surrogate 
in the Orphans’ Court, Prerogative Court 
and Court of Errors and Appeals in the case 
of a contested will. 

Give the proper form for the attestation 


What isa 


A special 


clause of a will. 
What contracts can a married woman not 
make in this state ? 


SUPREME COURT DECISIONS. 


Besides the opinions delivered June 8th, 
in the Supreme Court, and noted in the ab- 
stracts on page 205, decisions were rendered 


in the following cases: 

Simon Hanser v. Board of Health of New- 
ark. Conviction reversed with costs. 

Welch v. Welch. Judgment reversed with 
costs. 

W.S. Smith v. 
of Flemington. Writ dismissed with costs. 

H. French vy. J.S. Parker. Rule applied 
for, denied. 

Margaret Connolly 
Rule made absolute. 


Board of Commissioners 


v. Pheenix Ins. Co. 


THE NEW JERSEY 


LAW JOURNAL. 


John Hood, Receiver, etc. v. Harlan Page. 
Rule to show cause, discharged. 

City Pub. Co. and Knight v. Mayor, ete. 
of Jersey City and The Staats Zeitung. Reso- 
lution of April 19, 1892, is illegal and must 
be set aside. An opinion will be filed. 

State, ex rel. Tylar Parmly, et al. v. James 
Smith, Jr., et al. Rule to show cause for 
leave to file information is refused. 

William H. Gitty v. City of Camden. 
Convictions set aside for want of jurisdic- 
tion in the trial court. 

A like result is reached in the other cases 
argued with this. 

Stevenson v. Trustees of School Dist. No. 
8. Judgment affirmed. 

Robb, et als. v. Thompson. Laid over, 

Martin v. Peterson. The court can see 

| no ground for interfering with the finding of 
Rule discharged. 
Case for jury, court 


the jury. 
Lippman v. Meyers. 

cannot interfere. Rule discharged. 
Walton v. N. J. 

murrer overruled. 


Corn Exchange. De- 
Demurrer sustained. 
Judgment affirmed. 
Papers incomplete. 


Motion denied—no 


Lyon v. Long. 
Pitney v. Smith. 
Bowler v. Evans. 
Case v. Garrison. 
ground for re-argument. 
Healey v. Seabury & Johnson. 


charged. 


Rule dis- 


COURT OF ERRORS AND APPEALS, 


On June 20, opinions were rendered in the 

Errors and Appeals Court, abstracts of which 
| appear on page 218, 

The Jersey City election officers cases, in 
which Jacob Moschell, J. Thomas Derancy, 
James Hart and Thomas Fallon were con- 
victed in Hudson County Sessions of ille- 
gally stuffing the ballot boxes, and which 
conviction the 
were all affirmed. 
the opinion of the court below and the’ 


Supreme Court sustained 
The court also affirmed 


eighteen months imprisonment pronounced 

by Judge Lippincott as the sentence against 

the four men, will have to be served by 

them, and other defendants convicted of 

similar offenses will have to serve out their 
| sentences. Some of the defendants began 
' their term of service at once. 








